
Notice: This decision may be forml$ revised bfore it is published in the DisEict of Cohrmbia Register. Puties
should promptly noti$ this office of any erors so that they may be conected before publishing the decision. This
notice is not intsnded to provide an opporhmity for a substantive challenge tn the decision.

Government of the District of Columbia
Public Employee Relations Board

InthelMatter of:

Fraternal Order of Police/IVletropolitan
Police Deparment Iabor Committee,

Complainanq

v.

Disrict of Columbia
Mefropolitan Police Deparment,

Respondent.

PERB Case No. 11-U-50

OpinionNo. 1506

)
)
l
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Decisionand Order

OECISiIONAI{D ORDER

L Statem€nt of the Case

On September 14,20ll, Fraternal Order ofPolicefvfeuopolitanPoliceDepar8nentlabor
Committee CT'OP') filed an unfair labor practice complaint alleging that the Moopolitan Police
Deparment ('}|PD)I violated D.C. Official Code g 1-61?.046X1) and (5) by retusing and/or
failing to bargain in good faith regarding the impct and effects of certain proposed scheduling
change in MPD's Crime Scene Search Unit and by engaging in direct dealing with FOP
mdmbers when MPD sent the members an email on July l9,20ll, about the proposed chaages.

The Board atrinns the Hearing Er<aminer's finding and recommendation that MPD did
not violate the D.C. Official Code 1-617.0a(a)(1) and (5) by refirsing to bargain with FOP
regarding the impact and effects of the schedule change, as the Hearing Examiner's
recommendation wat reasonablg supported by the record" and consistent with the Board's
precden8 e$tablished rn Fraternal Order af Police/Iufetropolitan Palice Degnmnent Labos
Committee v. District ofColumbia, et a1.,59 D.C. Rq. 5485, Slip Op. No. 991, PERB Case No.

rOn\rfarch13,2013,FOPwithdrewitsclaimsagairuttheeindividuallynamedrespondents, c$tgFratemalOrder
at Police/fufetropolitor Police Depmtnent Labor Conmittee v. District of Cobmbia Public Employee Relations
Board, Civ. Case No. 201I CA 007395 P(MPA) @.C. Super. Ct. Jan 9, 2013).
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08-U-19 (2009) and Fraternal Order of Police/Ivfenopolitan Police Delnfrment I'abor
Committee v. District-of Columbia, et al.,59 D.C. Rqg. 6579, Slip Op. No. 1118. PERB Case
No. 08-U-19 (2011).u Howeveq the Board further finds that its affirmation of the Hearing
Examin€r"s recommendation is withorn precedential value and is limited to these parties and
these issues, and that the related precedent"s established in Slip Op. Nos. 991 and I I 18 are herein
abandoned. In their place, the Board reffrms its related holdings n District of Colwnbia
Nurses Association v. District of Colwnbia Depar*nent af Mental Health,59 D.C. Reg. 9763,
Slip Op. No. 1259, PERB Case No. l2-Il-14 QOl2') andFraternal Order of Police/ltletrapolitan
Police Depmrhnent Labor Committee v. Metropnlitm Police Departurent, 47 D.C. Reg. 1449,
Strp Op.No 607 atp. 3, PERB CaseNo. 99-U44 (1999).

In regard to FOP's direct dealing allegation, the Board rejects the Hearing Exarninen's
findings and recommendation that MPD engaged in direct deling when Comrnander Keith
Williams met with the shop steuards because that allegation was not raised in FOP's Complaint
Additionally, the Board rernands to the Hearing Examiner the unaddressed issue that was alleged
in the Complaint of whether MPD violatd D.C. Official Code $ 1-617.0a@)(1) bV engaging in
direct dealing withUniom members by contacting them dirctly by email on July l9,20ll, about
the proposed schedule change.

IL Background

In 2011, the Crime Scene Serch Unit experienced a shortage of technicians on weekends
as each of thetechnicians *had either Satrnday and Sunday or Sunday and Monday as their days
off of duty."s On July 79,2An, Commander George Kucik published a nerv scheduling plan
that required employees with weekend days off to rotate their days off to either Tueday and
Wednesday orWedneday and Thursday once e\rery eigh (S) weeks, effective August 28, 2011."
On the sanre day, Lieutenant Mchelle Mlam sent an email to the Crime Scene Search Unit
employees requesting their preferencc for days off and shifu.s

On July 22,2011, FOP sent a letter to Chief of Police Cathy Lanier demanding impact
and effects f'I&E) bargaining before implemenbtion of the change.u Chief Ianier denied
FOP's requst for I&E brgaining citing Article 24' of the parties' collective brgining
agreemenq sbting itwas within management's rightto change schedules."

/ See Anertcan Federation o! Govertrnent Employees, Ipcat 872 v. District of Columbia Wanr md &wer
.fiuihoity,s2 D.C. Pteg 2474, Slrp Op. No. 702, PERB Case No. 00-U-12 (2003) (holding that the Board will affirm
a Hearing Examiner's findings if the findings are reasonable, supported by the reoor4 and consisteirt with Board

EeceAe*i-'(R&R at 4).
o Id"
5 Id. at4-s.
6 Id. ats.
TArtlcle24: s{hedulhg
Setion I - Each member of the Bargaining Unit will be assigned days off and torns of drfry that are either fixed or
rotated on a known regular sc.hedr:le. Schedules shall b posted in a fixed and knorm location- Notice of any
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On August 16, 2011, Cdr. Kucik's replacement, Cdr. Williams, met with the shop
stewards and discussd, among other topics, the proposd scheduling change.' The shop
steqrards' asked Cdr. Williams not to implement the schedule change. Cdr. Williams later
*issued a memorandum and sent an errail informing the shop steunrds and unit employes that
the proposed change would not be implemented"Io

On September 14,2011, FOP filed its Complaint alleging that MPD committed rmfair
labor practices under D.C. Official Code g l-il7.Aa@)(l) and (5) when it refused to bargain the
impact and effects of its proposed schduling changes, and when Lt Mlan sent the July 19*
email announcing the change and-asking Crime Scme Search Unit employees to state their
preference for days off and shifts. " MPD denied the allegations in its Answer. "

On July 9, 2013, the Hearing Braminer issued her Report and Recommendation"
recommending that PERB dismiss the refusal to bargain allegation" but find that MPD had
engaged in ranongful direct when Cdr. Williams met with the shop sterruards.l3 MPD"s
orcepions &a[enged only theHaring Examiner"s finding that Cdr. Williams" meeting with the
shop stevmrds consinrted direst deling. MPD argud that FOP never raised Cdr. Williams'
meeting as an allegation of direct deling in its Complainq and thus it was improper for the
Hearing Examiner to find that such constitrted an unfair labor practice in her Report.'*

Analysis

A. FOP's Refusal to Bareain Alleqation is Dismissed Because All of the Potential
Impacts and Effecb FOP Identified Were Purely Related to Schedulinq.

e&rangres to tbir days off or tours of drty sball be madn fourteen (14) days in advance. If notice is not given of
changes fourteen (14) days in adrrance the member shall lg pai{ at his or her optiorg overtime py or coml}ensatory
time at the rate of time and one ban in accordance with the provisions of the Fair Labor Standards Act The notice
requirement is waived for those memb€rs assigned to the Executive Protection Unit and the Offrce of kofessional
Responsibili4'.
Section 2 -The Chief or hislher designee may suspend Section 1 on a Department wide basis or in an operational
rmit for a declared emergency, for crime, for an rmanticipated event
Soction 3 - Cbanges in scheduled days offwill not b used for disoipline exc€pt as provided in Article 12, Section
13 of tbis Agreement
Setion 4 - Shift changes during a schednled priod made vohmtarily at the reqlrest of an oflicer andupon ag4nove
of the Employer shall not require additional compensation (Corylaint Afiachment 1).
I (R&Rar 5)-
e Id-
to Id.
tr.ad. at 56.
12 

lAnsurer at 4-7). FOP later fi.led a Reqponse to MPD"s Ansr*rr contesting the arguments MPD raised iu its
Answer. (Response to Answer at 3D
" (R&R at 15-291.
ra 

@xceptions at 8-10). FOP filed an Opposition to MPD"s Exoeptions, to which MPD fited a Replv.

IL
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The Board will affirm a hering enaminer's findings and conclusi_ons if g1g findings are
reasonable, supported by the recot4 u"d consistent with PERB precedent. rs

In this case' the Hearing Examiner recommended that PERB dismiss FOP's allegation
that N&D unongfully refirsed its request to bargain the impact and effets of its proposed

schdule changc based on the Board's precedenc estabtished n FOP v. MPD, $tpra, Slip Op.
Nos. 991 and lll8, PERB Case No. 08-U-19.I6 Therg the Board found that MPD was not

abligated to bargain the impacts and effecr of a proposed schdule change in the Canine Unit
that were purely related to scheduling. The Board reasoned that the topic of scheduling was
covered by Article 24 of the parties' collective bargaining agreement and that purely scheduling-
related disputes should therefore be resolvd by tbe parties' negotiated grierrance and arbitration
process.lt Notwithstanding the Board also held that MPD was obligated to bargain any non'
scheduling-related impacb and effects that resulted fr<m the proposed schedule change, such as
changes to reporting duty locations" additional foot beat, and/or increased supervision.'"
Accordingly, the Berd found tbat IUPD committed an rmfair labor practice v&en it refirsed to
bargain the non-scheduling-related impacts and effece of its proposed Canine Unit schedule

"huig.*.tn
In this case, the Hearing Examiner found based on the testimony of the witnesses and the

evidence preented on the recor4 that all of the potential impacts and effects FOP identified
were purely, *in and of themselves scheduling related matters," and that PERB therefore had no
jurisdiction over them.m Specifically, the Hearing Examiner formd that *the Union could not
articulate potential impaa or eflecfis on working conditions not relatd to schduling""; that "there
was not sufficient credible probative testimony to show the employem' dnties and
responsibilities would changd', and that "'the evidence presented on the record does not provide a
greponderance of evidence that there were conditions of emplolment or changes to dutis and
reponsibilities that were not direutly related to schedulirg."" The Hearing Examiner, relying
on FOP v. MPD, sapr*, Slip Op. Nos. 991 and I118, PERB Case No. 08-U-19, concluded that
MPD therefore had no obligation to bargain the impact and effsts of its proposed schedule
drange. As a result, the Hearing Examiner rcommendd that PERB dismiss the allegation and
dder resolution of FOP's concems to the parties' negotiatd gnwance and arbitration
procedures."a

The Board finds that the Hearing Examiner s conclusions are supported by the record,
For exanplg the Hearing Examiner's overall findiog that FOP could not identi$ any non-

ts AFGE v. N WASA,sapra, Slip Op. No. 702, PERB Case No. 00-U-12.
161R&R at zo-2t1.
r7 FOP v. MPD,sapra, Slip Op.No. 991 at ps. 10-ll, 14-15, PERB Cass No. 08-U-19; and FOP v. MPD, supra,
Slip Op. No. I I 18 at l-2,54, PERB Case No. 08-U-19"
'.i fOf v. MPD,sapra Slip Op. No. I I 18 at p. 5. PERB Case No. 08-U-19.
" FOP v. MPD, supra,Shp Op.No. 991 atps. 14-15, PERB C,ase No. 08-U-19.
- (R&R at 18-19).
216n*Rat2ozt;.
2 (R&Rat 13-20).
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scheduling related impacts and effecg is supported by Chairman Kristopher Bauman"s testimony
thag *where the [impacts of MPD's proposal] go beybnd scheduling nobody can knovf'.23

Frnthermorg in regard to FOP's specific claim tbat bargaining unit members might have
missed random drug tsts resulting in adverse notes in their personnel files, the Board finds that
the Hearing E>raminq properly crdited the tstimony of management that in those instances. the
time-keeping official would simply note in the record that the employee was not scheduled to
work urhen the request was made.2a The Board furtfter finds that it was reasonable for the
Hearing Examiner to conclude that FOP's concern was purely related to scheduling.based on
Cdr. Kucik's tstimony that bargaining unit mernbers can sometimes be called for a dnrg test on
their current wekend days ofl E the proposed schedule change would not have affected how
the situation is currently handled.')

Concerning FOP's argument that MPD's proposal would have impacned bargaining unit
members who aftend regularly scheduled classes or tainings, the Board finds that the Hearing
Examiner's conclusion that such was "related to direct scheduling issue ... as opposed to
matt€rs that changed duties or conditions of employment"x was zupported by the record based
on Cdr. Kucik's testimony that (a) the rotated days offwould have occurrd only once every 8
weeks; (b) the members had b@n given an opportunity to select the days offthey wanted; and (c)
the speific days offwould bave been fixed and known well in advance in order to give members
anough time to make any necessary personal adjusUnents.r

As for FOP's contention that MPD's proposal would have forced bargaining unit
members to work seven (7) consecutive dap in violation of D.C. Official Code $ 1-612.01(a),
the Hearing Enaminer found tbat FOP's argument was merely a gretion of scheduling that
should be rsolvd "pursuant to [the prtis"] gnevance procedure."'o The Board finds that the
Hearing E:raminer's conclusion vas supportd by the record hsed on Cdr. Kucik's testimony
that the proposd schedule would not have violated the statute because the consecudve da5re
would have occurred over two separate work weeks.o' Ev"tt if Cdr. Kucik's interprefation of the
statute was inaccurate,* th" Hearing Examiner's conclusion would still be resonable based on
the facts that t) the number of days in a rowan officer is required to work ig on i8 face, merely
a scheduling issug and 2) MPD's proposal was never implemented, so no violation of the statute
under any possible interpretation ever actually ocqrred.3l

a Sbe flranscript at 39.!,
to qR&Rat l8i"
5 Sbe ffranscript at 78-80, 138-139).
a (R&R at l8).
" Sbe gtranscript at l17-120, 135-137).
4 

6nenat te;.
w. See (lran*ript at 95-96i
"" The Board notes tbat it is not opining as to whether or not it agrees Cdr. Kucik's position that D.C. Official Code
$ 1612.01(a) only applies if the seven consecrsive (7) days ocw in a single pay period- Rather, the Board merd
higblightt the statement to de.monshate that the record srpported the Headng Examiner's conclusion that, for the
puposes sf this case, FOP's concern was prnely a .{uestion of scheduling.
3I ̂ 9e (R&Rat 201.
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In sum, the relevant facts of FOP v. MPD, supra, Slip Op. Nos. 991 and 1118. PERB
Case No. 08-U-19 are almost dirwtly on pornt with those of this case. Wimesse for both FOF
and MPD testified that ech party recognized and accepted FOP v. MPD, supra, Slip Op. Nos
991 anj I I18, PERB C,ase No. 08-U-19 as having establishd PERB's current precedent on this
issue."' Furthermorg neither party excepted to the Hearing Enaminer's recommendation to
dismiss FOP's allegation basedthe precedent etablished inFOP v. MPD, slqna, Slip Op. Nos.
991 and I I18, PERB Case No. 08-U-19. Thereforg the Board finds that the Hearing Braniner's
findings and recommendation based onFOP u MPD, supra, Slip Op. Nos. 991 and 1118, PERB
Case No. 08-U-19 were reasonablg support€d by the record, and consistent with PERB
precedenrt ls

The Board notes, however, that had FOP ben able to identi& any impacts and effects
that were not purely related to schduling such as changes in reporting dwy locations" additional
foot ba8, and/or increased supervision tu the Hearing Examiner and the Board would have
found that MPD's refirsal to bargain comtituted an unfair labor practice rmder D.C. Official
Code $ l-617.0a(a[1) and (5). But because FOP identified only scheduling related impacts aq{
effects, neither the Hearing E>raminer nor the Board could fin4 under the current preceden{D
that any such a violation occurrd. Accordingly, FOP's refusal to bargain allegation is dismissd
with prejudice.

1. The Precedential Impact of the Board's Dismissal is Confind Solelv to Thee
Partis and Solelvto theFacg of This Case.

Notrrithstanding &e Board's frnding that the Hearing Examiner reasonably relied on and
accnrately applied to the facts of this case the precedenb established rn FOP v. MPD, ntpra, Slip
Op. Nos. 991 and lll8, PERB Case No. 08-U-f 9 (pertaining to the duty to bargain scheduling
changes wtder Article 24 of the parties' collective bargaining agreement), the Bmrd hereby
abandons those precedents and confines the precedential effct of its above finding to apply only
to thee parties and only to the facts of this case.s

n place of those abandoned precedmb, the Board refrms its holding n District oJ
Columbia Nurses Associatian v. District of Columbia Deprtment of Mennl Health, 59 D.C.

32 Sbe (f ranscript at 19-20, n 4l, 49-50,?6-78, l 16-120)-
"' AFGE v. N WAW,snpra Slip Op. No. 702. PERB Case No. 00-U-t?.* See FOP v. MPD,szpr4 Slip Op. i-to. t t te at p. 5, PERB Case No. 08-U-19.
"-FOP v. MPD, sapr4 Slip Op. Nos. 991 md 11 18, PERB Case No. 08-U-19'" See District of Cofumbia Metropoktot Police Depobnent nd Fraternal Order of PolicefuIetropolitut Police
Depa*nent labor Cornmittue, 32 D.C. Reg. 547, Slip Op. No. 97 anp.2, PERB Case No. 84-A{6 (198t (in uhich
the Board limited tbe precedential effect of its decision on fisure cases); see ako University of the District of
Colanbia FacaltyAssocidiory'NEA and University of the District of Colwmbia,29D.C. Reg 2975, Slip Op.No. 43
atp.7, PERB Case No. 82-N{l (1982) (in which the Board confined the precedential effect of part of its decision
to specific parties); utd Internationol Brotherhood of Police Oficers ad District of Columbia General Hospital
Commission, et al.,29 D.C. Reg. 4376, Slip Op. No. 4Z PERB Case No. 82-RC49 (1982) (in utuich the Board
confinedthe precedential effect of part of its decisionto specifio facts).
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Reg. 9763, Slip Op. No. 1259, PERB Case No. l2-U-14 eAIz') as the correct approach tlnt
should be applied going forward. Thereiq the Board state&

Tours of duty and work schedules are mnnagement rights under
Section l-617.8(a) of the Comprehensive Merit Personnel Act
('CMPA";. The Board has held that *an o<ercise of managanent
righe does not relieve the employer of ig obligation to bargain
orrer lmpact and effects of, and procedures concerning the
implementation of [that rightl." International Brotherhood of
Police Afficers, Local 446 v. District of Calw$ia General
Hospital,4l D.C. Reg. 2321, Slip Op. No. 312, PERB Case No.
91-U-06 (1994'). Unions enjoy the right to impact and effece
bargaining conconing a managernent rights decision only if they
make a timely request to bargain Univercity of the District of
Colambia FacuIQ AssociatiotlI,IEAv. University of the District of
Columbia, 29 D.C. Rq. 2975, Slip Op. No. 43, PERB C;ase No.
82-N-01 (1982). [Simply noti$ing the agency of a tour of duty or
work schedule change] does not relieve the agency of the
rquirernent to €nter into impact and effects bargaining uihen
rimely requestd by the union.

Whena unionrques8 impactand effects bargaining, the agency is
requird to bargain before implernenting the change. Frateraal
Order of P olie/fuIetroTmlinn P olice Deprtment Labor Commitu e
v. Metropmlitwt Police Delnrtment, 47 D.C. Reg 1449, Slip Op.
No. 607 at p. 3, PERB Case No. 99-U4 (1999)."'

Additional guidance on the duty to engage in impact and effects bargaining can also be
found wIBPO, Local446v. DCGH,supra, Slip Op.No. 3L2, PERB CaseNo. 91-U-06, wherein
the Board noted that there is an important distinction "bet\re@ [a union's] right to hrgain over
[an agency's] deision to implement new or change existing bargaining-unit working conditions,
... and [the unior's] right (and [the agenry's] obligation) to bargain over the effects or impact of
that decision.""o In that esg the agency argued that because it followed the collective
bargaining agreement's requirements to noti$ and consult with the union prior to implementing
a changq it did not have an obligation to respond to the rmion's later request to engage in impact
and effects bargaining over that change. The Board found that even though the collweire
bargaining agreement was "clear and unmistakable" with rqgard to the agency's obligation to
noti$ and consult with the union prior to implementing the changg the agreement wa"s silent

t' rcNAv. DMH, sapra, Slip Op. No. 1259 at ps. 2-3, PERB Case No. l2-U-14.
s See p. 4.
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with regard to impact and effects bargaining. Thereforg the agency was still obligated to
engage in impact and effects bargaining when such was duly requestd by the union"

TrFOP v. MPD..xrpra, Slip Op. Nos. 991 and 1118, PERB CaseNo. 08-U-19, theBoard
erronously evaluated MPD's right rmdu Article 24 to make schdule changes as a waiver of ir
duty to bargain the impact and effects of those changes.{ Instea4 the Board should have
evaluated MPD"s manag@lent tight to implement schedullng changes and its dwy to bargain the
impact and effcts of those changes :N two distinct issues.*'

Thoeforg from this point forward the Board directs that disprtes of this nature should be
evaluated in accordance with the applieble precedents articulated inDCNA v. DMH, sapra, Slip
Op. No. 1259 at ps. 2-3, PERB Case No. l2-lJ-l4,IBPO, Incal 446 v. DCGH, flipra, Slip Op-
No. 312, PERB Case No. 9l-U-05, and other similar cases*, and not on the pertinent holdings in
FOP u MPD, sapra, Slip Op. Nos. 991 and 1118, PERB Case No. 08-U-19, which the Board
herein abandons.a3

The Board rejects the Hearing Examiner's finding that Cdr. Williams' August 19,2011
meeting with the shop stewards constitud direct dealing in violation of D.C. 

%"iul 
Code $$

l-617.M(a)(l) and (5) because that allegation was not raised in FOP's Complaint 
'

The Board may not rule on allegations that are not properly before its PERB Rule
520. t I clarly states that the purpose of an evidentiary hearing "is to develop a full and factual

e Id. ar.p.4-5.
e See FOP v. MPD,sapra, Slip Op.No. 991 ar ps. 10-tl, 14-15, PERB Case No. 08-U-191 ffid FOP u MPD-
supra,Shp Op. No. I I 18 atps. 1-2,54,PER8 Case No. 08-U-19.
"' See NNAv. DMH, srpra, Slip Op.No. 1259 atps. 2-3, PERB Case No. l2-U-14; see also IBPO, Iacal446 u.
rcGH, sapra, Slip Op. No. 312 at ps. 4-5, PERB Case No. 9l-U{6; Americn Federation of Govemment
Empl'oyees, Incal 1403 md Distict of Cohrmbia Ofice ofilrc Corpordion Coansel, Slip Op. No. 709 atp. 6, PERB
Case No. 03-N42 (fuly 25, 2003) (lolding that generally, a managenrent right does not relieve management of tk
duf to hrgain ovet tle impact and effects of, and procedures concerni4g, fle exercise of management rights
decisions); od Washington Teacher's Union, lncal 6 AFT, AFLCIO v. District of Columbia Public Schaols,61
D.C. Reg. 1537, Slip Op. No. 1448 at ps. 3-4, PERB Case No. 04-U-25 (2014) (holrling tlat even though the
employer agency was not required to bargain over its right to abolish bargaining rmit positions, it rrlas required to
lngage in impact and effects bargaining over the abolishment).
"" i.e. AFGE, Local HA3 and NC, supra, Shp Op. No. 709, PERB Case No. 03-N42: ald WTU, Ipcal 6 v. DCPS,
supra,Shp Op.No. 1448,PERB CaseNo. 04-U-25.'" MPD @td FOP, supra, S\p Op. No. 97 atp.2, PERB Case No. 84-446; UNFA/NU. etd UDC, snpra, SIip Op.
No. 43 at p.T,PERB Cas€ No. 82-N4l; and IPBO md rc Gen Hospital Comm., snpra, Slip Op.No. 47, PERB
CaseNo.82-RC{9.
4 

G&Rat21-2s).a5 See Fratemal Order af Police/fuIetropolitm Police Depehnent Labor Committee v. District of Colanbia
Metropolitn Police Departnent, Slip Op. No. 1316 at ps. 5-6, PERB Case No. 09-U-50 (August 24, 2012) (holdin€;
that the Board may not rule on allegations that are not properly before it); Fratemal Order of Police/Deparnnent of
Corrections LaborCommittee v. Deponre* of Corrections, 49 D.C. Reg. 8933, Slip Op.No. 679, PERB Case Nos

B.
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record upon which the Board may make a decision" and that the "party asserting a violation of
S:.Cwtshall-have the burden of proving the alleqations of the complaint by a preponderance
sf the evrdence."* Therefore" neither the hearing examiner nor the Board may determine the
existence of an unfair labor practice where tro ooalt hbor practice has 

-b"* 

"tt"g"d.uiAdditionallg a hearing examiner cannot find a violation bsed on a set of facts that were not
alleged inlhe complaint even if the violation has the same basic legal basis as an allegation that
was raised in the complaint (i.e. direct deling faihne to negotiate, bad faith, er".).e Finally,
yhel a complainant_discovss, during the course of a prodeding another iossible violation
P*d on the 4leged facts, that party must either a-ena its comptaint to include the newly
discovered violation or file a new ese ln order for the Board to be able to consider that violation.
If the complainant f"ib t" do sq the Board cannot consider the new violation in its analysis and
reolution of the @se.oe

In the instant casg the plain language of the Complaint demonstrats that FOp's direct
dealing allegation was focused on Cdr. kuiik's publishing of the new scheduling plan on rdy
19, 2011' and Lt Mlam's email from that same day that informed members of tne new plarr-S
The Complaint does not includg referen@, or raise Cdr. Williams August lg,2an meting wittr
dre shop sterrvards as an allegation of direct dealing.r The Complaint does not name Cdr.
Williams as an individual respondent and it does noimention Cdr. Williams' meeting with the
stenards in its "Factual Background" or "Analysif' sections.J2 Rather, the scope-of FOp"s
allegation is d€fined and limited by its staternent that Chief r.anier, Cdr. Kucik, and Lt Milam
lvere the only "responsible parties" that had committed wfair labor practices under the allqged
facb, and in its saternent that by "distributing the elecuonic mail containing the new scheduling

qo-U-36 and 00-U*40 (Iday 17, ?ry2) @olding tlat a heaxing examin€r correctly did nnt render findings on an issuethat vas not raised in t!:amended corylainti; md Teansierc Local Unions 639 and 7i0 v. District of CofumbiaBoyd of &lucation,4g D.c..Ree. 80.:, slip op.No. 67 arf.l, PERB Case No. ffi-U-27 (octob€r 15, 2001) (inwhich the Board did not consider the issue of uio*"vr' fees and interest because those issues wse not raised in thegpgrnal complainti.

I fsryhu.i" addedl.
" ' Id

l -rye fOn v. MPD'srPrt llip op. No. 1005(b;t at p. 5-8, PERB case No. 09-U-50 (holdiry tlat even rhouehFot-td*{ al allegatioS of direct deating in its corylaint based on one qrecific set of facts, the hearing examinercould not frnd another direct dealing violation based on another set offacG that were not alleged in the comFlaint).*(The Board notes for tbe reader that PERB issrcd two (2) slip opinions in PERB Case No. 09-U-50 md€r rhcnnmber *1005"' The first was iszued on Decemlxr 2g-,'2o0i, in which the Board denied Fop's request for
relief and assigned the case to be heard by a Uearing 

"r*-i"o 
The Board has designated that opinionherein as *Slip Op. No. 1005(a).- The second was issu* on Dicember 23, 201 l, in *'hich the doard el,aluated theh{r.ing gxaTner'1 Report and Recommentlation as unll as the parties' exceptions. The Board has designated thatopinionlerein as "Stip Op. No. 1005(b)'1.

" see FoP v' MPD, supra, Shp op. No. 1316 at p. 5{, PERB case No. 09-U-50 @olding tlat when Fopdiscovered &ring the course of the hearing that MPDhad olt pnoOrr""a certain requesteddocuments, Fop shogldhave either amended its complaint to include the allegation o. m"a a new one, hrt because Fop failed to do so, itwas an error for tle Board to have sustained the hearing examiner's finding that MPD committed an rmfair labor
practice q/hen failed to produce the docrments)-
]l Sbe (Conplaint at 36).
" Id.
n Id.  * t , i&.
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scherng II\dPDI went beyond mere inforrration and opinion Satfering co,r,*U its operations'

and instead gpgotated and dealt dit*tly wi*r fOp mlmbers concerning conditions of

employrnent""ts

FOp also did not identifir cdr. williams' meeting with the shop stewards as an allegation

of direct daling at the Hearing or in its Post-Hearing Brief, For instance' FOP's opening

statem€nt at the ffering i6emifta C&. Kucik's and L1" Mlam's July 19' 2011 enrail as the

Union,s only allegatioo-of direct deafid.54 r*tn-., FOP'_s Post-Hearing Brief only focused on

the email and did not raise any argum&ts tnat the Cdr. Williams' meeting also constituted an

allegation 
"f 

&rJ;Ji";.it 
'r"o'""a, 

the entire secrion of FoP's Brief addressing its direct

dealing allegation is titled: "The Departuent's Memorandgm Sent to the FOP Membership on

JulV 19, ZOtl Constitutes trlegal Direct Dealiog-"s

Thereforg similarto theBoard's holdings nFOP v. MPD, Mpra, Slip-Op N" -t-09fQ,
PERB Case No. 09-U-50 and FOP v. MPD, *fro,Slip Op. No. 1316, PERB Case No' 09-U-50'

FOP's allegation of the general fegaf p.inApfe'of dirqf dealing with regard to a different

incident did not provide u ,uffi"i"ot basis for the Hering E;raminer to find that MPD engaged in

*frrect dealiqg whe,lr Cdr. Williafirs met wi& the shop stewards.]" As suct! theBoard finds that

because Cdr. Williams' meeting was not properly before the Board or the Hearing Examinerfor

reolution" the Hearing Examiner oreo il d"dt"g that the incident constituted an unfair labor

practice.s

Furthermorq PERB"s established case law negates the argumarts FOP raised in its

Opposition to Exceptions. While it is rue that the Hearine n*-qfg mrp!{weloO a full and

factual record pursqant to PERB Rute SZO.11, the Board tretA in FOP u MPD' s''tPra' Stig Otr^

No. 1316, PERB Case No. 0gjtI-50 that the hearing o<aminen is tinitd to an analysis of 'the

allegations of the *-piri"f'se-F0P's argument tnat aenyilrg hearing exaginers the ability to

find unfair labor practices hsed on facts riot allegd in thecomplaint'"would completely ddeat

the pgrpose of conducting a hearing -O reoari.eaningless the facttrat record cteated in the

process" fails because tne goara abo found n FOP ,. IrffD, supra, Slip Op'-No' 1316' PERB

Case No. 09-U-50 that the only way PERB can address violations discovered during a hearing is

E5r the complainant to file a new complaint or amend ie existing complaint to include the newly

n Id. ats (emphasisaddedi.
s (Iranscript at ?-
15 

lCorylainant's Post-Hearing Brief at 10-l 5).
sld. at lo.
t? Sa, SUp Op. No. 1005(b) at ps. l0-l l; ard Slip Op. No. l3l6-alp' 56'
*la. effinirrnv, ^ u t""nrt or the Board's fi"dd tuut car. wifliams""eeting r*as not proper.ly before PERB or

the Hearing Examiner fbr dispositiorL it is not ;;*qr to address the Hearing- Examiner-s reliance on Ctairman

Baunann,s testimrmy that the shop stewarrls w€r€ not authorized to hrgain on behalf of the Union' or the Hearing

Examiner,s reliance on various NLRB oases to spf"tt ho oonclusion tbit speaking t'ith the llnion's slrop stewards

instead of the Union, s exeor$ive officers *""tit rli direct itealing. Fucthermore' tbe Board offers no opiniol 3s 1o
whether g6[. \ly'illierns, meeting with the shop stewards would have constihrted direct dealing in violation of D'C'

Official code $$ l{17.04(aXli- tsl had the issue beenproprly raised inFoP's Conrplainl
5e Sbe ps. 5-8.
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discovered allqations.tr Therefore, the potential illeg:ality of Cdr. Williams' meeting was only
rendered "6eaninglss* vrhen FOP failed to amend its Complaint to include the meeting as a
separate direct 6ealing allegation 6I

While FOP argued that the Hearing Elraminer's finding was valid because FOP had
raised the *general" allegation of direct dealing in itq Complaint, it is clear that pragraphs 8 and
9 of the Complaint focused only og MPD's July 19fr email, and did notmention Cdr. Williams'
meeting with the shop stewards."' As shrd previously, a hearing e)ominer cannot find a
violation based on a set of facts that were not allqed in the complaint even if the viotation x
based on the same basic legal principle {rs an allegation that was t"ireO in the complaint ffi 1}us"
the issue of whether Cdr. Williams meeting with the shop sternmrds constitut€d diret d6aling was
not before the Hearing Examiner for consideration beause FOP did not raise that specific
allegation in its Complaint.*

Nexf, contrary to FOP's assertion that MPD was not prejudiced by the Hearing
Examiner's fioding that Cdr. Williams' meeting with the shop stewards constituted direct
*fealing the Board finds that MPD was prejudiced by the finding. In District of Columbia
Metropolitan Police DeTnrtment v. Fratemal Order of Palice / Metrognlitm Pohce Depnrnnent
Inbor Committee (on behalf of Charles Jrcobs),60 D.C. R€. 3060, Slip Op. No. 1366, PERB
C.ase No. l2-A-M (2013), the Board upheld an arbitrator's finding that MPD prejudiced an
officer when a disciplinary review panel found him gullty of an additional charge the panel had
added after the hearing had been held bemuse it denid the officer an opportunity to respond to
the allegation and present evidence for his defense.ds In this case, Cdr. Williams' meeting was
not raised as an allegation at any stage of the proces rmtil the Hearing E>raminer issued her
Report and Recommendation, which effectively denied MPD any opporhmity to answer the
charge or raise a defense. fherefore, the Board finds that MPD was indeed prejudiced by the
Hearing Examiner's finding. *

Additionally, the Board rejects FOP's assertion that Cdr. 
'Williams' 

meeting with the
shop stewards was not a collateral issue. If FOP had intended to raise &e meeting as a central
issug it should have done so in its Complaint, at the Hearing and in its Post-Hearing briefs"
FOP did not do so. Therefore it cannot now rqsonably argue that it had intended to focus on the
meting all along.6?

Finally, the Board finds it is not necessary to ad&ess FOP's analysis in its Opposition to
Exceptions that Cdr. Williams' meeting with the shop stevuards did constitute an instance of

tu Id.: see also footnote 49 herei:e
o'Id.

| (Comptaint at 56).
-.FOP 

v. MPD,sapra, Slip Op. No. 1005(b) atp. 5-8, PERB Case No. 09-U-50; see also footnote 48 herein
e Id.
6 Sbe ps. 3, 9.
- Id.
n See FOP v. MPD, snpra, Slip Op. No. 1005(b) at ps. 10-11, PERB Case No. 09-U-50; and FOP u MPD" supre^
SUp Op.No. 1316 atps. 5{, PERB Case No. 09-U-50.
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direct dealing beeuse, as already discusse4 that allegation was qo.1 RronerlV raised in FOP"s
Complaint, and isthe,refore or.f"side of PERB's authority to consider.*

Based on the foregoing the Board finds that MPD's Exceptions are not mere
disagreements with the Hearing Examiner's conclusion that Cdr. Williams' meeting with the
shop stewards constituted a direst dealing violations Accordingly, the Board rejects the
Hearing Examiner's conclusion and recommendation'u

c.

Settlement of the Issue.

The Hearing Examiner did not address FOP's allegation that MPD engaged in direcf
dealing in violation of D.C. Official Code gg 1-617.0a(a)(l) or (5) when it sent the July 19, 2011
email asking me,mbers to give their preferences for the rotated days off. "

The Board notes that although the Hearing Examiner corrrcdy idmtified the July 19e
email as the basis of FOP's dirst dealing allegation, she failed to address or resolve that
allegation in her anatysis.u Notrrithstanding, dui to the considerable length of time that bas
passed since the incidenq and due to the fact tbt the proposed schedule changes were rrc\rer
implementd, PERB's Encrfive Dirsnor (or her deigne) shell hold an informal conference
sari& the parties in accordance with PERB Rule 500.4 to determine whether this issue is still ripe
andlor to discuss possibilities for settlelnent If the issue ennot be resolved during said
oonference, then the allegation will be remanded to the Hearing Examiner to determine" based on
PERB precedent and the stablished record" qfiether MPD's luly 19" 2011 enrail constituted
direct deling in violation of D.C. Official Code $$ 1-6I7.A4bXl) or (5), and to make
appropriate recommendations.

D. Conclusion

Based on the foregoing, FOP's allqgation that MPD failed to bargain in good faith when
it refirsed lg engage in impact and effects bargaining over its proposed schedule change is
dismissed" but the Board confines the precdential effect of that finding-which was based on
FOP u MPD, supra, Slip Op. Nos. 991 and 1118, PERB Case No. 08-U-1f-to apply only to

s,td
s .See lEx""ptions to Hearing Examiner's Report and Recommendation); md Hogud v. District ol Cofumbia
Public Schools, 46 D.C. Reg. 4837, Slip Op. No. 496 at p. 3, PERB Case No. 95-U-20 099Q.
l0 Hoggmd, sapra, Slip Op. No. 495 at p. 3-, PERB Case No. 95-U-20.
" (R&Rat l,2l-28).
u Id.
o AFGE v. DC WAM, supra, Slip Op.No. ?02, PERB Cas€ No. 00-U-12 (finding tbat the Board will affirm a
hearing examins's findings and conclusions if the lindings are reasonable, supported by the record- and consistent
withPERB prec€d€nt]-
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these Frties and only to the facts of this @se.?u From this point forward. the Board directs tlrat
disputes concerning an agency's duty to engage in impact and effects hrgaining, u/hen requested
by a union in response to the agency exercising a menegement righq are to be evaluated in
accordance with the applicable precedents articulated n DCNA v. DMH, Wna, Slip Op. No.
1259 at ps. 2-3, PERB Case No. 12-V-l4,IBPO, Local 446 v. DCGH, Mprd, Slip Op. No. 312,
PERB C,ase No. 9l-U-06, and other similar ca.sesor and not on the pertinent holdings nFOP v.
MPD, supra, Slip Op Nos. 991 and 1118, PERB Case No. 0S-U-19, u/hich the Board herein
abandons.

Furthermorq the Hearing Examiner's finding that MPD engaged in dir€ct dealing when
MPD's Commander met with the FOP Shop Steuiards is rejected, and FOP's direct dealing
allegation concerning MPD's fu$ 19, 2011 ernail is remanded to the Hearing E><aminer for
further analysis, provided the allegation @nnot first be resolved by the partie in an inforrral
conference with PERB's Executive Director or her designe, in accordance with this Decision
and Order and PERB Rule 500.4.

'u MPD atd FoP,sapra, Slip Op. No. 9? atp.2,PERB Case No. 84-A46; UNFA/NEA utd (JN, supra,slip Op-
No. 43 atp.1, PERB Caso No. 82-N-01; @rd IPBO md rc Gen Hospital Comm., supra, Slip Op. No. 47. PERB
Case No. 82-RC-09,
"5 i.e. AFGE, Local 1403 otd &C, supra, Slip Op. No. 709, PERB Case No. 03-N42; mtd WTTJ, Iaeal 6 v. I{,PS,
supr4 Slip Op. No. 1448, PERB Case No. 04-U-25.
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ORDER

IT IS HEREBY ORDMED THAT:

l. FOPrs allegation that MPD failed to bargain in good faith uihen it refused to engage in
impact and effects bargaining over its proposed schedule change in violation of D.C.
Official Code $$ l-6n.Aa@\(1) and (5) is dismissed withprejudrce,

2. The Haring Enaminer's frnding that the meeting MPD's Commander held with FOP's
shop stereuards constinrted direct dealing in violation of D.C. Official Code $$ l-
617.04(axl) and (5) is rejwtd as that incident was not allqd as a violation in FOP's
Complaint.

3. PERB's E:recutive Director (or ho dcigne) will hold an informal conference with the
partie in accordance wift this Decision and Order and PERB RuIe 500.4 to determine
whether FOP's allegation that MPD engagd in direct dealing when it sent its July 19,
20ll email to bargaining unit merrbers is still ripe and/or to discuss possibilities for
settlement If the issue cannot be resolved vra said conference. then the Board remands
the allegation to the Hearing Examiner to determine, based on PERB precedent and the
established record before her, whether MPD's fu$ 19, 2011 email constitirted direct
deling in violation of D.C. Official Code gg l^617.M(a\(1) and (5), and to make
appropriate recommendations.

4. Pursuant to Board Rule 559.1, this Docision and Order is final upoo issuance.

SY ORDER Of,'THEPUBLIC EMPLOYEN RELATIONS BOARI)

By rmanimous vote of Board Chairperson Chades Murphy, and Members Donald Wasseruran
andKeittr Washington

August 2l,2Al4

Washington, D.C.
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